By Decision № 489/19.06.2008, the Commission on Protection of Competition /CPC/ ruled on the appeal of “Sprint Medical” EOOD - Sofia against Order № RD 09-02-3019/11.04.2008 of the Mayor of Sofia Municipality for ranking the tenderers and selection of a contractor of small-scale public procurement: “Replacement of the roofs on the territory of the Sofia Zoo”. According the appealed order, the appellant is ranked second. 

According to “Sprint Medical” EOOD, the first-ranked tenderer “Techno 04” EOOD did not enclosed references as per Article 50, Para 1 of PPA, which is obvious from Attachment № 1, an integral part of the ranking order. The appellant claims that such references are attached in its tender for acceptance in the procedure, and not taken into consideration by the tender commission at the opening of the tenders, and this circumstance is not reflected in the memorandum. 
The appeal contains an allegation that in Attachment № 2, column “proven professional experience”, the successful company was assigned 40 points, while  “Sprint Medical” EOOD - 35 points, despite that in the prepared documentation for acceptance in the procedure only the appellant enclosed ISO 9001:2000 Certificate, issued by IQA, demonstrating  the quality when performing all types of construction and installment works (CIW).

Parties to the proceedings with the CPC are “SPRINT MEDICAL” EOOD – appellant, Sofia Municipality – contracting authority, “TECHNO – 04” EOOD – interested party. 

With regard to the allegation of the appellant that the first-ranked tenderer, “Techno 04” OOD, did not provide the required references according to Art.50, Para 1 of PPA, the following has been established: According to the public procurement notice, tenderers should present a list of contracts regarding site works of a similar type of activities in the field of  construction, including the values, the dates and the contracting authorities, as well as recommendations for good performance (at least three in number) of CIW in the field of hydro-insulation. A similar requirement for presenting at least three recommendations, but regarding the most important construction sites performed, not for CIW, related to hydro-insulation, is set in the tender preparation instructions. It is obvious that there is discrepancy between the two provisions cited - in the notice and in the instructions, respectively. Regarding the fact that the public procurement also includes other activities, except the ones in the field of the hydro-insulation, the CPC is not in a position to assess objectively what specifically is the requirement of the contracting authority – to present a minimum of three recommendations for performed activities regarding hydro-insulation, or it is sufficient to present recommendations for any type of construction activity, which is similar to the subject of the procurement. 

Regardless of the above-mentioned, the CPC has established that the presented recommendations by the first-ranked tenderer, “Techno 04” OOD, do not meet other conditions set in advance by the contracting authority. According to the notice, when a tenderer plans involvement of sub-contractors, recommendations for good performance of CIW in the field of the hydro-insulation should be presented by each of them. The tender of “Techno 04” OOD does not contain any recommendations for performed hydro-insulation works. Such recommendations are submitted only for the sub-contractor, ET “Paramona-Valeri Dimitrov”, which is not a reason for the tender of “Techno 04” OOD to be considered eligible. According to the condition explicitly set by the contracting authority, both the candidate for a contractor and its sub-contractors should attach a list of performed contracts and recommendations for good performance of hydro-insulation CIW. Therefore, regardless of the division made of the types of construction activities, both “Techno 04” OOD and its sub-contractor, ET “Paramona-Valeri Dimitrov”, should have presented references of activities in the field of hydro-insulation.

At the same time, it was established that the three references, attached by the selected contractor, are not similar to the subject of appealed procurement at all, though it is a requirement existing in Part III, Item 2.3. of the tender notice, but demonstrate a good implementation in the course of the construction and installment works during the construction of a street sewer collector, a water-main, and a long-distance optic cable line. The value, the date and the place of the construction are not indicated in these recommendations, which is a specific reason for disqualification of the tenderer according to Part ІІІ, Item 1.4. of the notice. The latter requirement is not fulfilled by the recommendations for performed activities in the field of the hydro-insulation submitted by the sub-contractor ET “Paramona-Valeri Dimitrov” either. The recommendations do not contain any data regarding the value and the date of CIW.

In view of the above stated facts, there are good grounds for disqualification of the tender of “Techno 04” OOD from participation in the procedure in the phase of its conformity check of the requirements announced in advance by the contracting authority, since part of the submitted concomitant documents – the references for performed CIW - do not meet these requirements. Instead, the tender commission allowed the company to be assessed and ranked, and the same is proposed for public procurement contractor based on the obtained points.

According to the appellant, in Attachment № 2, column “proven professional experience”, the winning company was illegally awarded 40 points, and “Sprint Medical” EOOD obtained 35 points in spite of the fact that in the prepared documentation for acceptance in the procedure they are the only tenderer, who attached ISO 9001:2000 Certificate. According to the requirements in the public procurement notice, Part ІІІ, т. 2.3., as well as by virtue of Item 1.2 of the Tender Preparation Instructions, the tenderers should present documents by virtue of Art.51, Para 1, Item 6 of PPA - certificates issued by accredited quality management institutes or agencies attesting the conformity of the products with the relevant specifications or standards. It is obvious from Item 5.1. in the factual part of the present decision that in the tender of “Techno 04” OOD there is an enclosed declaration on conformity of the offered product with the normative requirements, signed by the producer “Izola-Petrov” EOOD, whose exclusive distributer is the sub-contractor of the winning tenderer. The declaration can not be accepted as replacing the required document under Art.51, Para 1, Item 6 of PPA, since such a document should be issued by an independent institution, accredited to  attest the conformity of the products with the relevant specifications or standards. 

Therefore, the tenderer did not observe yet another of the preliminary conditions of the contracting authority, contrary to what has been reflected in Attachment 1 of the memorandum of the tender commission, hence the tenderer should be disqualified from participation because of the presence of one more reason for that, and should not to be admitted to the phase of assessment and ranking. In Part III, Item 1.4, “Legal, economic, financial and technical information” of the tender notice, it is explicitly stated that not producing documents under Article 51, Para 1, т. 6 of PPA is one of the circumstances, which leads to disqualification of tenderers. In this sense, the actions of the tender commission, related to the assessment of the professional experience of the tenderer and, respectively, awarding points on the grounds of the presented declaration, is in contradiction with the instructions of the contracting authority contained in the public procurement notice.

To the extent that, as a result of  above mentioned legally non-conforming actions, “Techno 04” OOD has participated in the final ranking and has been  selected for a contractor of the appealed public procurement, whereby the reasons of the tender commission are adopted by the contracting authority in its order for ranking of the tenderers, then the final act of the contracting authority is vitiated, therefore it has to be revoked and the procedure should be returned to the phase of assessing eligibility of the tenders.

In connection with the claim of the appellant, ranked at the second place  in the procedure, that such references in the tender for acceptance in the procedure have been enclosed, but not taken into consideration by the tender commission at the opening of the tenders, and this circumstance has not been reflected in the memorandum, it has to be pointed out that, from the record in Attachment № 1 of the memorandum of the tender commission, it is obvious that the kind of references required by the contracting authority have not been presented by “Sprint Medical” EOOD either. The appellant submitted a tender, which really contained three references, described in detail in Item 4 of the factual part. Of these, only the reference of “Ramzes BG” EOOD attested that the tenderer had performed CIW specifically in the field of the hydro-insulation, i.e. the requirement for presenting three references at the minimum is not observed. Except for that, they did not contain data on the values (except for one), the date and the place of implementation of the construction activities. In view of the above stated, the CPC considers that the findings in Attachment 1 of the Memorandum, concerning the non-observance of the requirement to present the required minimum number of references, corresponds to the enclosed documents in the tender as far as the these documents are not duly prepared and they should not have been considered by the tender commission. The discussed requirements of the contracting authority are conditions for tenderer eligibility for assessment and ranking, therefore the appellant also should have been disqualified from participation in the procedure due to submitting a tender, which does not meet the conditions announced in advance by the contracting authority, instead of being admitted to assessment and ranking, in which is ranked second, and the tenderer should have been sanctioned only for this inconformity by decrease of the points obtained. 

For that reason, in the phase of eligibility of the tenders, the commission for review, assessment and ranking of the proposals should have proposed for disqualification the tenders of both tenderers, which were ranked at the first two places - “Sprint Medical” EOOD and “Techno 04” OOD, on the grounds of the provisions of Art.69, Para 1, item 3 of PPA, since they have not fulfilled the conditions, stated in advance by the contracting authority. 

The newly adduced arguments of “Sprint Medical” EOOD at the open session under the case file, related to the eligibility of the tender of the tenderer selected for a contractor, should be left without consideration. These are allegations regarding the legal non-conformity of the order of the contracting authority for ranking, which are different from those contained in the appeal lodged with the CPC, which, however, must have been claimed within the set period for appeal of the said order. This period has expired on 21.04.2008, with a view to which the opportunity to appeal the order for ranking on these grounds as of the date of the CPC session under the case file is precluded. With a view to the above stated, the additional arguments of the appellant should be left without consideration.

With a view to the aforesaid, the Commission on Protection of Competition revokes as legally non-conforming Order № RD-09-02-3019/11.04.2008 of the Mayor of Sofia Municipality on ranking the tenderers and selection of public procurement contractors and RETURNS the public procurement award procedure to the phase of assessing the conformity of the tender applications with the conditions as announced in advance by the contracting authority, according to the grounds set forth in the decision. 
